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गृह मंत्रालय 
अधिसूचना 


नई दिल्ली , 12 अप्रैल , 1994 


और केन्द्रीय सरकार ने , उक्त अधिनियम की धारा 5 की 
उपधारा ( 2 ) द्वारा प्रदत्त शक्तियों का प्रयोग करते हुए . 
भारत सरकार के गृह मंत्रालय की अधिसूचना सं . का . प्रा . 
247 ( अ ), तारीख 24 मार्च, 1994 द्वारा न्यायमूर्ति 
श्री पी . एन . नाग के त्यागपत्र से हई रिक्ति को भरने के 
लिए इलाहाबाद उच्च न्यायालय के न्यायाधीश , न्यायम 
श्री बी . एम . लाल की नियुक्ति की थी ; 


का . प्रा . 309 ( अ ) : - - केन्द्रीय सरकार ने , विधिविरुख 
क्रियाकलाप (निवारण ) अधिनियम , 1967 ( 1967 का 37 ) 
की धारा 3 की उपधारा ( 1 ) द्वारा प्रदत्त शक्तियों का प्रयोग 
करते हुए जमात -ए- इस्लामी हिन्द को (जिसे इसमें इसके 
पश्चात जे . ई . आई . एच . कहा गया ) भारत सरकार के 
गृह मंत्रालय की अधिसूचना सं . का . प्रा . 898 ( अ ) , तारीख 
10 दिसम्बर , 1992 द्वारा एक विधिविरुद्ध संगम घोषित किया 
था ; 


और केन्द्रीय सरकार ने , उक्त अधिनियम की धारा 4 की 
उपधारा ( 1 ) द्वारा प्रदत्त शक्तियों का प्रयोग करते हए , 
उक्त अधिनियम की धारा 3 की उपधारा ( 1 ) के अधीन 
जारी की गई अधिसूचना सं . का . प्रा . 898 ( अ ) , तारीख 
10 दिसम्बर, 1992 इस बात के न्यायनिर्णयन के प्रयोजन के 
लिए उक्त अधिकरण को तारीख 8 जनवरी , 1993 को 
निर्देशित की थी कि क्या उक्त संगम को विधिविरूद्ध घोपित 
करने के पर्याप्त कारण थे या नहीं ; 


और केन्द्रीय सरकार ने , उक्त अधिनियम की धारा 5 की 
उपधारा ( 1 ) द्वारा प्रदत्त शक्तियों का प्रयोग करते हुए , 
भारत सरकार के गृह मंत्रालय की अधिसूचना सं . का . पा . 
925 ( अ ) , तारीख 24 दिसम्बर, 1992 द्वारा विधिविरुद्ध 
क्रियाकलाप (निवारण ) अधिकरण का गठन किया था जिसमें 
दिल्ली उच्च न्यायालय के न्यायाधीश, न्यायमूर्ति श्री पी . एन . 
नाग थे ; 


और उक्त अधिकरण ने , उक्त अधिनियम की धारा 4 की 
उपधारा ( 3 ) द्वारा प्रदत्त शक्तियों का प्रयोने करत हुए, 
तारीख 11 अप्रैल, 1994 को एक आदेश किया था , जिसमें 
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Counsel for JEIH :- - 
ATT FT . T . 898 ( u ), arta 10 fayFT, 

Shri Soli J. Surabji Senior Advocate (S .C .). 
1992 aTTT otot TEETTTTTT afic 1 Teit ; 

Sri Raju Ramchandran Advocate . 
अतः, केन्द्रीय सरकार, उक्त अधिनियम की धारा 4 की 

Sri K . k . Labri Advocale . 
उपधारा ( 4 ) के अनुसरण में उक्त आदेश को प्रकाशित 

Sri Ejaz Maqbool, Advocate . 

Sri Aradbuna kumur Advocate . 
Fant 1 

Sri in . A . Ansari Advocaic. 
[97. . Il - 14015/ 1/ 94 – 76 . 577 . (01- V )] Sri R . M . Tuffuil Advocate , 
टी . एन . श्रीवास्तव , संयुक्त सचिव 

THIE UNLAWFUL ACTIVITIES (PREVENTION ) 

TRIBUNAL , NEW DELHI 
MINISTRY OF FIOME AFFAIRS 

IN THE MATTER OF 
NOTIFICATION 

JAMMAT- E - ISLAMI- HIND , NEW DELHI 
New Delhi, the 12th April, 1994 

DELIVERED BY HON BLE MR . JUSTICE B . M . LAL , 
S . 0 . 309 ( E ). - Whereas the Central Guvernulcnt in cxeT 

CHAIRMAN 
cise of the powers conferred by sub -section ( 1 ) of Section 3 

ORDEK 
of the Unlawiul Activities (Prevention ) A 1967 ( 37 of 
1967), declared the Jamaat-e - Islami Hind oreinafter referred 
10 as JEIH ) 23 unlawful association vide notification of the 

Cealal Government of India in exercise of powers con 
Government of India in the Ministry of 110010 Allan, No. 

feried by sub section (1 ) of Section 3 of the unlawful Acti 
S . O . 898 ( E ), cated the 10th December, 19 ; 

Villes (Prevenon ) Act 1967 ( 37 of 1967 ) (hereinafter reſer 
red to as the ACL ) declared the " JAMAT L - ISLAMI TUND " 

(tur shot JLINI) to be an Unlawiul Association vidc Noti 
And whereas the Central Government in exercise of the 

lication No. 898 ( E ) dated 10 - 12- 1992 which was duly pub 
powers confered by sub -section ( 1 ) of section 5 of the said 

lished in extraorduury Gazette of ladia on 10 - 12 - 1992 . 
Act constituted the Unlawful Activities (Prevention ) Tribunal, 
Consisting of Justice Shii P . N . Nag , Judge of the Duhi High 
Court, vide notification of the Goveintocol of India in the 

Further the Central Governinenl in exercise of powers con 
Ministry of Foine Allairs , No , S . O , 925( 1 ) dated the 241h 

ferred by sub section ( 1 ) of Sectiou 5 of the Act constitutod 
December , 1992 ; 

Unlawlul Acuviiles (Irevention ) Tribunal vide Notification 

No. S . O . 92514 ) dated 24th Deccober, 1992 and appointed 
And wherças the Central Government in ccrcises of tlie Hon ble Mr. Justice P . N . Nag . & sitting Judge of Dcibi 
Powers conterred by sub -section ( 2 ) of section 5 of the said luigh Court ils Chairman of the Tribunal. 
Acl appointed Justice Shri I . M . Lul, Judge of the Allahabad . 
High Court of till the vacuncy caused by the resignation of IIou ble Mr. Justice P . N . Nay conducted the proceedings 
Justice Shui P . N . Nag , vide notification of the Govorament of the Tribunal as Chuman till 20 - 3 -94 and alter atlording 
of ludia in the Ministry of Home Affairs , No. S . 0 . 247 ( E ) the parties anple cpportunity to load evidence and after 
dalcd the 241h March , 1994 ; 

taking the evidence on record he closed the evidence and 
And whereas the Central Government in exercise of the 

submitted his resignation On 21- 3 -94 . 
powers conferred by subsection ( 1 ) of section 4 of the said 
Act, referred notification No . S . O . 898 ( E ), dated the 10th 

Consequent upon the resignation of Hon ble Mi, Justice 
December, 1992 issued under sub -section ( 1 ) of section 3 of 

P . N . Nag from the Tribunal, llic Central Government in 
the said Act to the said Trbunal on the 8th January , 1993, 

cxcrcise of the powers conieired by sub - section ( 2 ) of Sec 
for the purpose of adjudication wlicther or Dot there was 

lion $ ol the Act, Vide Notification No . S . O . 247 ( E ) dated 
suficient callse for declaring the said association is unlowful ; 

24 - 3 - 1991 appoinicd me (justice }}. M . Lal of Allahabad 

High Court ) as Chairman of the Tribunal. Thus I tesumed 
And whereas the said Tribunal, in exorcise of the powers the office or the Tribunul, 
confcrrcd by sub -neciion ( 3 ) of siction 4 of the said Act made 
an oruer un ite 111 April, 19974 confirming the declaration The Central Government in cxercise of powers cunlerred 
made vide notification No. S . O . 898 ( E ) dated the 10th by sub -section (1 ) of Section 3 of the Act guve immediate 
December, 1992 ; 

ctfect to afforesaid notification dated 10 - 12 - 1992 declaring 

JEIH to be an unlawful ussociatioli. 
Now , therefore , in pursuance of sub - section ( 4 ) of section 
4 of the said Act, the Central Governinent hereby publishes 
the said order . 

This excrcise of powers by the Central Government under 

the proviso to sub -section ( 3 ) of Section 3 of the Act wus 
[ F . No. II- 14015 | 1194 - IS (DV ) 

challenged betore the Supreme Court of India by means of 
T . N . SRIVASTAVA , St. Sccy . 

writ petition No . 10 of 1993 (Molemmad Jafar Vs. Union 

of India ) and Civil Appoal No. 1736 of 1993 ( Ahmad Ali 
THE UNLAWFUL ACTIVITIES ( PREVENTION ) 

Alhtar and another Vs. Union of India ). 
TRIBUNAL , NEW DELHI 

The apex Court in writ petition No. 40 of 1993 passed 

interim stay order on 14 -5 - 1993 , relevant portion of which 
J:NQUIRY 

runs us under : 
IN THE MATTER OF 

" We are satisfied that the Tribunal should be permitted 
JAMAAT- E -ISLAMI-HIND , NEW DELHI 

to continue with the enquiry in these cases Dut 

the final order should not be made by the tribunul 
By 

until further orders , dwing the pendency of this 
HON BLE MR. JUSTICE B . M , LAL 

Writ petition . We direct accordingly . The period 

prescribed by the Statute for completion of the en 
CHAIRMAN 

quiry by the Trilyunal will stand extended accord 

ingly." 
Counsel for the Union of India :- - 
Shri P . P . Malliotra Senior Advocate (S . C .). 

Ultimately the Apex Court by order dated 18 - 3 - 1994 dis 

posed of a forcsaid writ reiition and civil appeal faully . The 
Shri Arun Malhotra Advocate . 

operativa portion of the order rutas as under : 
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declaration made by the Government of India in aturesaid 
notification dated 10th December , 1992 be not confirmed and 
the association declared as unlawful. 


Accordingly the part of the notification viz , " and directs , 

in exercise of the powers conferred by the proviso 
10 sub section ( 3 ) of that section that the notifica 
tion shall have effect from the date of its publica 
tion in the official Gazette is bad in law and is 
struck down. We express ro opinion on the validity 
of the rest of the notification which is the subject 
matter of adjudication before the Tribunal" 


The show cause notices issued by the Tribunal were made 
returnable on 24th February , 1993. Tlie notices were sent 
through registered post as well as were published in Hindustan 
Times (English daily news) dated 23 - 1 -1993 and "Pratap 
( Urdu daily ) dated 23 - 1 - 1993. The notices were also served 
on JEIH and its office bearers through media i.e . Radio and 
Television . In addition to above the notices were also served 
by affixation on conspicuous part of the office of the Associa 
tion . 


Thus the subject matter of adjudication before this Tri 
bunal is whether the Central Government in exercise of the 
powers conferred by sub section ( 1 ) of Section 3 of the Act 
was justified in declaring the JEIH as an " unlawful associa 
tion " on the grounds specified in the Notification No . S . O . 
898 ( E ) dated 10th December 1992 and that sufficient cause 
has been shown by ihe Central Government for declaring 
the JEIH as an unlawful association . . 


Pursuant to the service of aforesaid show cause notice the 
JEH put in appearance before the Tribunal. The JEIH 18 
represented through Shri Soli J. Sorabji senior advocate 
Supreme Court, Shri K . K . Lahri, Shri Ejaz Maqbool, Mr. 
Aradhana Kumar , Shri K . A . Ansari, and Shri R . M . Tufail 
advocates. The Union of India is represented through Shri 
P . P . Malhotra senior advocate Supreme Court and Shri Arun 
Malhotra advocate . 


In exercise of the powers conferred by sub section ( 1 ) 
of Section 3 of the Act, vide Ministry of Home Affairs Noti 
fication No . S . 0 . 898 (E ) dated 10th December 1992 pub 
lished in the Gazette of India Extraordinary Part II, the 
Central Government has declared the JEIH to be an unlaw . 
ful association and directed in exercise of powers conferred 
by the proviso to sub section (3 ) of that section that the 
Notification shall, subject to any order that may be made 
under Section 4 of the Act. The grounds for declaring JEIH 
as unlawful association have been stated in the Notification 
itself which is reproduced below : 


Replies rejoinders and sub rejoinders have been filed by 
the parties after serving copies of the same on each other. 


Having heard learned counsel for the parties, Tribunal con 
sidered it appropriate that the evidence should be produced 
by the parties by way of affidavit consequently vide order 
dated 26 -3 - 1993 it was directed that it would be appropriate 
if the evidence is produced by way of affidavit. Union of 
India and JEIH filed affidavits by way of evidence , examined 
and cross examined witnesses of each other . 


" Whereas Shri Sirajul Hasan Amir of the Jamaat- e 

Islami Hind (hereinafier referred to as JAIH ) 
declared in a meeting at Delhi held on the 27th 
May. 1990 that the separation of Kashmir from 
India was inevitable ; 


Before proceeding to consider the evidence led by resptc 
tre parties it may be necessary to refer to the objects and 
reasons of the Act with certain relevant provisions of the 
Act : 


And whereas Shri Abdul Aziz Naib Amir of JEIH ad 

dressing a meeting at Malerkotla on the 1st August, 
1991, observed that the Government of India should 
hold plebiscite on Kashmir ; 


Aprl whereas JEIH has been disclaiming and questioning 

the sovereignty and territorial integrity of India ; 


And whereas for all or any of the grounds set out in the 

preceding paragraphs, as also on the basis of other 
facts , and materials in its possession which the Cen 
tral Government considers in be against the public 
interest to disclose , the Central Government is of 
the opinion that the JEIH is an unlawful assccia - . 
tion ; 


" Pursuant to the acceptance by Government of India a 

unanimous recommendation of the Committee on 
National Integration and Regionalism appointed by 
the National Integration Council, the Constitution 
( Sixth Amendment) Act, 1963 , was enacted empoh 
wering parliament to impose . by law reasonable 
restrictions in the interest of the sovereignty and 

integrity of India , on the : 
(1) freedom of speech and expression ; 
(in right to assemble peaceably and without arms ; 


and 


Now therefore in exercise of the powers conferred by 

sub - section ( 1) of Section 3 of the Unlawful Acti 
vities ( Prevention ) Act, 1967 (37 of 1967 ), the Cen 
tral Government hereby declares the Jamaat- e - Islami : 
Hind to be an unlawful association and directs in 

exercise of the powers conferred by the proviso to 
: sub - section (3 ) of that section that this notification 

shall subject to any order that may be made under 

section 4 of the said Act, have effect from the date 
. of its publication in the official Gazette " 


( ) right to form associations or unions.” . 
It was an Act to provide for the more effective pre 

vention of certain uplawful activities of individuals 
and associations and for matters connected 
therewith ." 


. 


. 


Relevant provisions of the Act read as under : 
" 2 . Definitions. In this Act unless the context other 

wise requires 
(a ) association means any combination or body of 

individuals ; 
(b ) cession of a part of the territory of India includes 

admission of the claim of any foreign country to 

any such part : 
(c ) prescribed means prescribed by rules made under 

this Act; 


As stated above in exercise of the powers conferred by sub 
section (1 ) of Section 5 of the Act the Central Gvernment 
being of opinion that it is necessary so to do constituted this 
Triburral and the Joint Secretary to the Govrnment of India 
vide letter No. 11 / 14034 / 2 / 92 ISYDV ) , dated 8- 1 - 1993 ad 
dressed to the Rexistrar of the Tribunal, enclosed a copy of 
the Government of India , Ministry of Home Affairs aforesaid 
Notification No. S . O . 898 ( E ). dated 10th December, 1992. 
published in the Gazette of ladia Extraordinary on the 10th 
December, 1992 declaring the JEM as an unlawful associa 
tion under sub - section ( 1) of the Act for placing it before 
he Tribunal for the purpose of adjudicating in accordance 
vith Section 4 of the Act. A resume regarding the aims. 
biectives and artivities of the said organisation as required 
mrlar Rule of th * Unlawful Activities (Prevention ) Rules . 
968 ( hereinafter referred to as the Rules ) was also enclrsed 
ith the aforesaid letter of 8 - 1 - 1993 


( d ) session of a part of the territory of India from 

the Union includes the assertion of any claim 
to determine whether such part will remain & 
part of the territory of India ; . . 


. 


: 


(e ) Tribunal means the Tribunal Constituted under 

Section 5 ; 


The Tribunal heard the matter on 12th January , 1993 and 
dered for issuance of notice to the JEIH and its office 
arers mentioned in the order to show cause as to why the 


(f) " unlawful activity in relation to an individual or 

association means any action taken by such in 
dividual or association (whether by committing 
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an act or by words either spoken or written or 

As stated above , Section 2 ( 6 ) of the Act defines unlawful 
by signs or by visiblo representation or other Association , according to which it means any association (1) 
wisc 

which hus for its objcct any law: hil Activity or which cn 

courages or aids persons to undertake any unlawful activity 
(i) which is intended , or supports any claim , to bring or of which the members undertake such activity or which 
about, on any ground what soever the cession 

has for its object any activity which is punishable under 
of a part of the territory of India or thọ cession 

Section 153 - A or Section 153 - B of the Indian Penal Code, 
of a part of the territory of India from the or vihich encourages or aids persons to uncertuke any such 
Union or which incites any individual or group activity , or of which the members undertake any such activity . 
of individuals to bring about such cession or Section 153 - A of the Indian Penul code deals with promoting 
secession ; 

enmity between different groups on grounds of religion , raco . 

place of birth rosidence , language ctc . and doing acts pre 
ul) which disclaims questions disrupts or is intended 

judicial to maintenance of harmony. Section 153- B deals with 
to disrupt the sovereignty and territorial inte 

making of imputations assertions prejudicial to national 
grity of India ; 

integration . The unlawful activity as defined in clause (f) of 

Section 2 in relation to an individual or association is com 
g) unluwful association means any association 

prehensive enough to include all activities of an individual 

or an association which are intended or support any claim 
ti) which hag for its object any unlawful activity , 

to bring about on any ground wharsoever the cession of a 
or of which the memlers undertake activity , or 

part of the territory of India from the Union , or which 
( il ) which has for its object any activity which is incites any individual or group of individuals to bring about 

punishable under Section 1.53 - A or Section such cession or secession or which disclaims. questions, dis 
153 - B of the Indian Penal Code or which en nipts or is intended to disrupt the sovereignty and territorial 
courages or aids persons to undertake any such integrity of India . Any association or individual will be uſi 
activity , or of which the members undertake lawful if its activities are aimed at and directed with the object 
any such activity ; 

of promoting enmity hetween different groups on grounds of 

religion , racc , place of birth , residence , language , etc. and doing 
Provided that nothing contained in sub - section (ii) acts prejudicial 10 maintenance of harmony and / or making 
shall apply to the State of Janmu and Kashmir " of imputations assertions prejudiciul to national integration 

and which had the result and effect of promoting enmity 
" 3 . Declaration of an association as unlawful : 

Tretween different groups on grounds of religion , race . rlara 

of birth , residence . language, etc and doing acts prejudicial 
( 1) Tf the Central Government is of opinion that any to maintenance of harmony and making of imputations 

association is or has become an unlawful asso assertions projudicial to national integration threatening the 
ciation it may by notification in the Official Gazette sovereignty and territorial integrity of India . 
declare such association to be unlawful: 

The Central Government as already referred to has made 
( 2 ) Every such notification shall spocify the grounds the aforementioned declaration after having examined the 

on which it is issuçd and such other particulars material in their possession . The question that arises for 
as the CentralGovernment may consider necessary : consilcrution before the Tribunal is whether the opinion 

hins been formed hy the Contral Government that the JEJH 
Provided that nothing in this sub -section shall require is an unlawful association is justified in the facts and circum 

the Central Government to discloso any fact which stances of the case and whether there is sufficiont and ade 
It considers to be against the public interest to quatc material as may he necessary to answer the purpose 
disclose . 

intended on the basis of which such an association can be 

declared unlawful. Tlic purpose and object intended and 
( 3 ) No such notification shall have effect until the 

sought to he achieved are to preserve sovereignty and terri 
Tribunal has by an order made under Soction 4 , 

torial integrity of India and to curve out any unlawful activity 
confirmed the declaration made therein and the 

which can result and can have effect of promoting enmity 
order is published in the Official Gazette , 

hetween different groups on grounds of religion , race . place 
of hirih . residence , language, etc , and doing Arts prejudicial 

to maintenance of harmony and/or making of imputations 
Provided that if the Central Government is of opinion assertions projudicial to national integration , 

that circumstances exist which render it necessary 
for that Government to declare in pasocintion to The Preamble of Constitution of India shows that the Pronle 
he unlawful with imniediate effect it may, for of Tortia have constituted into a sovereign democratic republic . 
reasons to he stated in writing direct that the Accordin . + n Article 1 of the Constitution . India shall he 
notification shall subloct to any order that may uninn of States No State has right to secession from the 
he made under section 4 havn effect from the Union . 
date of its publication in the Official Gazette ." 

The Unlawful Activities Prevention ) Act 1967 is intended 
4 . Reference to Tribunal ( 1 ) - -Wherc any association 

to nrovirte for the more effective prevention of certain un 
has been declared unlawful liv a notification issued 

lawful activities of individuals and associations and for matters 
uncler sub -section ( 1 ) of Section 3 the Central Gov 

connected therewith . 
ernment shall within thirty days from the date 
of the publication of the notification under the said 

Before dealinn with the annuiry and considering the evi. 
sub -section refer the notification to the Tribunal for 

nonce led by the parties and arruments advanced hy the 
the purnose of adjudicating whether or not there 

Toorner counsel for the marties on merits . it inpears fuat 
is sufficient cause for declaring the association 

and nroper to dent with the proliminary chiections raised by 
unlawtul : 

Mr. Soli T. Sorahji learned senior counsel for the TETH , 
( 2 ) On receipt of A iefrience under sub -section ( 1 ) Mr Soli T. Sorrhii, learned senior counsel appearing on 

thie Tribunal shall call upon the association affected hehalf of JĘTH riced three preliminam ohiections . The first 
hy notice in writing to show cause within thirty mreliminary ohiection was that the Union of India hy regime 
days from the date of the service of such notico , has tried to introduce matters which are not rontained in 
why the association should not he declared the Notification dated 10th Teremhes 1992 and has fiirthar 
unlawful.** 

trier to extend the score and Arhit of the said Notification 

which is not permissihle under law Tn support of this nre 
For determination and adjudication as to whether or not liminaro Dhinction hesides other decisions he relied unan 
there is sufficient cause for declaring the JEJH An unlawful Mohiniter Singh Gilt and another Vs. The Chief Election 
Association it is relevont to examine what unlawful association Commissioner New Delhi (AIR 1978 SC 851) para 8 AC 
means and whether there was enough and adequate material rardino in which the validity of the order must he indet 
hefore the Central Government as was required for the hy the reasons so mentioned and cannot he sunplemented hov 
putpose . 

fresh reasons in the share of affidavit or otherwise . 


(FTTT IL - 
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In this context it may be observed here that the Tribunals 
exercising quasi judicial functions are not Courts prescribed 
for trial or actions in courts nor are they bound by the strict 
rule of evidence . They can unlike courts obtain all infor 
mation material for the points under enquiry from all sources 
and through all channels without being fettered by rules and 
procedures which govern the proceedings in Court . While 
doing so , the only obligation which law casts on the Tribunal 
is that they should not act on any information which they 
may receive unless they put it to the party against whom it 
is to be used and give them a fair opportunity to explain 
it . 


that there is no sufficient cause for declaring the Association 
as an unlawful association but this cannot be a ground for 
preliminary objection that without conducting enquiry and 
without examining the validity of the notification the notifi 
cation be disapproyed . This could be a ground for invoking 
extraordinary jurisdiction of High Court under Article 226 
of the Constitution of India . Thus the ratio laid down in 
Mohinder Singh Gill s case (supra ) may be of any avail ir 
the notification is challenged under Article 226 of the Consti 
tution of India but it is of no avail before this Tribunal at 
the stage of preliminary objection therefore this preliminary 
objection has no force consequently for the reasons stated 
above this preliminary objection is rejected . 


(See State of Myssore Vs. Shivappa Shivappa Makapur 
AIR 1963 SC 375 ). 


In this regard it is very relevant to mention here that the 
copies of resume and documents annexed thereto have als 
ready been supplied to the parties by each other and both 
the parties have been given ample opportunity to explain it. 


In this regard , it has to be seen as to whether the notification 
dated 10 - 12 - 1992 is in consonance with sub section (2 ) of 
section 3 of the Act. Section 3 ( 2 ) of the Act reads as under : 
Every such notification shall specify the grounds on 

which it is based and such other particulars as the 
Central Government may consider necessary ." 


The second preliminary objection raised by Mr. Soli J. 
Sorabji is that the Union of India has not claim a privilege 
in accordance with law for not disclosing the persons from 
whom the information has been obtained by them and which 
has becoine the basis for issuing this noification . In this re 
gard he has placed strong reliance upon State of Punjab Vs. 
Sodhi Sukhdev Singh (AIR 1961 SC 493) whereby it has 
been held by the Apex Court that in such cases the privilege 
should be claimed gerierally by the Minister in charge who 
is the political head of the department concerned , if not, 
the Secretary of the Departmental head should make the 
claim and the claim should always be made in the form of 
an affidavit. When the affidavit is made by the Secretary 
the Court may in a proper case require affidavit of the 
Minister himself. The affidavit should show that each docu 
ment in question has been carefully read and considered and 
the person making the affidavit is satisfied that its disclosure 
would lead to public injury , If there are series of documents 
included in a file it should appear from the affidavit that each 
one of the documents whose disclosure is objected to , has been 
duly considered by the anthority concerned . The affidavit 
should also indicate briefly within permissible limits the 
reasons why it is apprehended that their disclosure would 
lead to injury to public interest . 


From a perusal of the above - quoted provision it is ample 
clear that the notification must specify " the grounds" on 
which it is issued and further other particulars as the Central 
Government may consider necessary. Thus it is manifest that 
this provision has two limbs, firstly it is imperative on the 
part of the Central Government to specify the grounds with : 
out which the notification would not be in accordance with 
the Act ; and secondly if the Central Government considers 
necessary may further disclose the particulars. Thus, as per 
the second limb of the provision regarding disclosure of the 
particulars it is not incumbent upon the Central Government 
to disclose it along with the grounds itself. However the 
same may be supplied by means of resume. 


In this regard Mr. Soli J. Sorabii also relied upon S . P . 
Gupta s case (AIR 1982 SC 149). He made much emphasis 
on the fact that no affidavit is filed by the Minister concerned 
claiming this privilege, and therefore the affidavits filed by 
Sri 1 . N . Srivastav? Joint Secretary , Home Department , Govt. 
of India or Sri N . C . Padhi Joint Director, Intelligence Bureau 
are not sufficient to meet the requirements for claiming 
privilege . 


The provisions of Section 3 (2 ) and its proviso are couched 
with very wide connotations. The proviso safeguards the 
Central Government from disclosing all the particulats at 
the time of notification . The Section 3 ( 2 ) itself does not make 
it incumbent upon the Central Government to give all the 
particulars in the notification . That is why it has been pro 
vided that the Central Government may give such other 
particulars as it may consider necessary; The proviso to that 
section also makes it clear that the Central Government shall 
not he required to disclose any fact which it deems to be 
against the public interest. 


Filing of affidavit only by the Minister concerned is neither 
contemplated under sections 123 , 124 , 125 , nor under section 
162 of the Evidence Act . On being asked by the Tribunal, 
Mr. Soli ) . Sorabji submitted that in series of decisions con 
sidering this aspect the Apex Court has repeatedly ruled that 
Court in proper case may require the affidavit of the Minister 
himself and that is why he is making much emphasis that 
afidavit must be filed by the Minister , 


Thus there are statutory reasons for making this provision . 
For instance , if certain inflamatory and provocative words 
are used by the members of one community against the 
members of any other community and in case those words 
are published in the official Gazette alongwith the notification 
that publication itself would have adverse impact on the 
communal situation . It is for these reasons that it has been 
left on the discretion of the Central Government to give or . 
not to give certain particulars in the notification . 


In this connection it is noteworthy here that under 
Article 77 of the Constitution of India which deals 
about conduct of the Government business , the Busi 
ness Rule framed by the President shall make the 

rules for the more convenient transactions of the 
business of the Government of India and for the 
allocation among Ministers of the said business. 


At this juncture it would be appropriate to observe here 
that this Tribunal is constituted under the provisions of a 
Statute , therefore it is bounden duty of the Tribunal to act 
strictly within the four corners of the said statute . The re 
ference made by the Union of India to this Tribunal vide 
notification dated 10- 12-22 is only for the purpose of deciding 
whether or not there is sufficient cause for declaring the 
JEIH to be an unlawful organisation . This is the only limited 
scope and keeping in view this limited scope the Tribunal 
has to discharge its functions . 


Similarly Article 166 deals about the conduct of 
Governrucnt business in respect of a State Govern 
ment . 


Thus the submission made by the learned counsel that by 
means of resume the Union of India is trying to introduce 
the matters which are not contained in the notification mean 
ing thereby the grounds themselves are not sufficient, is of 
no avail for the simple reason as observed above that this 
is not the scope of the Tribunal. If the grounds are found 
to be insufhcient the Tribunal may come to the conclusion 


Sri Sorabji could not lay his hands in pointing out 
that under the Business Rules framed by the Presi. 
dent of India such affidavit is required to be filed 
only by the Minister concerned 

Thus in the absence of any specific Business Rule 
to that effect, if the affidavit is filed by the Joint 
Director Inteligence Bureau Sri N . C . Padhi, in the 
opinion of this Tribunal, it is sufficient to meet the 
requirements. Besides this paragraph no. 4 of the 
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affidavit of Sri Padhi manifestly deals with the docu 

This preliminary objection was considered by my 
ments ( Ext. 31o Ext. 16 ) upon which the case of learnel! predecessor in office and by order dated 
tie Vuion of Inulin lingus un saisties the require 17- 7 .43, it was made clear that in this regarı 110 
inent. This paragraph no . 4 further states that these blanket order can be passcil by the Tribunal. How 
documents are in relation to affairs of the State and Sver , in case the organisatiori makes out a case by 
therefore sources the same cannot be disclosed to illcans of an application for cross examination of 
the public and banned organization in the interest certain persons appropriate order can be made aftur 
of the security of the State . The affidavit further nicule incaring the parties. It was left open to the JEIH tu 
tions that the docunents can be made available to hoke an application to the effect by 8th July 1993 . 
the Tribunal if so desired and not only this , these 
documents have been produced before the Tribunal, Accordingly the application will made on behalf 
and my predecessor in office had occasion to go of JEITi stating therein that the affidavits filed on 
through the same . This being so in the opinion of h alf of the Union of India by Mr. T . N . Srivastava 
this Tribunal the affidavit filed by Sri N . C . Padhi Joint Secretary Ministry of Home Affairs does not 
fulfils the requirements of Sodhi Sukhdev Singh s state the source of information received by them . In 
case ( supra ) and S . P . Gupta s case supra ) . 

his regard learned counsel for the Union of India 

drawn atention of the Tibural to the affidavit of 
Besides this it may also be mentioned here that in 

i N . C . Padhi Joint Director Intelligence Bureau 
a recent pronouncement of the Apex Court in R . K . 

ater! 1911 April 1993 particularly paras 3 and 4 
Jain Vs. Union of India ( AIR 1993 SC 1769, it 

vhcreirt it has been slied that these reports were 
has been ruled ( in para 46 ) that : 

recoived in the office of the Intelligence Bureau in 
normal course of business through authenticated , re 

liable and secured sources . These reports Exts . 3 to 
In a clash of public intcrest that harm shall be 16 , in fact include Ext. P - 4 10 P - 14 source of which 

doue to the nation or the public serviço S scucht for by the application . According to learn 
by disclosure of certain docuinents and the cd counsel for the Union of India the source of the 
administration of justice shall not be frus reports cannot be disclosed to public and hanned or 
trated by withholding the document which viinisation in the interest of he security of the State . 
must be produced if justicc is to be done 
it is the Courts duty to balance the com 

In view of above , the application was dismissed 
peting interests by weighing in scales , the hy my learned predecessor in office vide order dated 
cſſect of disclosure on the public interest 28 - 5 - 03 and the third preliminary objection was re 
or injury to administration of justice which 

jucted accordingly . 
would do greater harm . Some of the im 
portant consideration in balancing act arc Mr. Soli J. Sorabji learned counsel appearing for 
thus : " in thc interest of national security JETH vehemently contended that the cvidence id 
some information which is so secret that Jucer by the Union of India is hcar say evidence 
it cannot be disclosed except to a very few and the saine is not admissible even before the Tri 
for instance the State of its own spies or bunal. However , to surrort this contention the learn 
agents just as other counters have . Their Cuscl could not lay his hands in citing any judi 
very lives may be endangered if there is wal pronouncement to the effect that a Tribunal 
the slighest hint of what they are doing. crcising quasi judicial functions ( but not purely 
In Mark Hosenball R Vs. Home Secretary Fudiciul functions) is bound to strict rules of evidence . 
ex parte Hosenhall ( 1977 I W . L . L . 766 in No Joubt , before the Courts of law strict Rules of 
the interest of national security Lord Den Cvidence are to be followed and hear -say evidence 
ning M , R did not permit disclosurc of 

is not adinissible but there is a distinction between 
the informatiou furnished by the security : Court and the Tribunal. As observed in Shiv 
service to the Home Secretary holding it 

Plasappa s case (supra ) Tribunals cxercising quasi 
highly confidential. The public interest in 

j!!dicial functions are not Courts and thereforç strict 
the security of the realm was held so great 

Rules of evidence are not applicable for its proceed 
that the sources of the information must ings, 
not be disclosed nor should the naturç of 
the information itself be disclosed ." 

In this regard Lord Denning s observations made 

in T . A . Miller Ltd . Vy. Minister of Housing & 
Thus for what has been stated above in the opt 

Local Goveromcat 1 ! 1963 ( 2 ) All England Law 
nion of the Tribunal, the affidavit filed by Sri N . C . 

Reports - -6331 cannot be lost sight of. In this case 
Padhi fully meets the requirements of the Act and 

the Court of appeal while dealing with the question 
there is no illegality in the privilege claimed by the 

of techn cal rule of evidence being applicable of 
Union of India . Accordingly second preliminary ob 

:70t to the enquiry being held by a Tribunal acting 
jection raised by lenrneci counsel for JEIH is also 

er statutory authoriv , it has been observed by 
Tejected . 

Lord Denning that while dealing with the question 
ni i letter written by one person which was relied 

upon by the Inspector in his report that such a 
Mr. Sorabii learned senior counsel for the JEIH 

letter could be admitted even though the same 
raised third preliminary objection that in the affidavit 

iuliounted to hear -say evidence . The contention was 
filed by the Government of India , it has not been 

ruised that the wid letter did not contain any statc 
stated as to from which source this information has 

17 0 ! on oath and no opportunity having been given 
hcen chtained , with the result it is not possible for 

to test the same by cross examination the same could 
the organisation across examine the witnesses 

110t be taken into consideration . While rcpelling the 
effectively . 

said contention it was held that a Tribunal of this 
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ind is a master of its cwn procedure provided that of conscicnce and free profession , practice and pro 
the rules of 17alural justice are applied . Althougl. pagation of unie s ruligion is a guaranteed funda 
most of the evidence was ( il oath that was no reasoil incntal right, 
sülzy hear -say should not be adınitted where it can 
fairly be regarled us reliable and the Tribunals are 

ll operates through we council of representatiics 
entilel to act on any material which is logically 

who clect their Amir wil is called Amir - c - Jammal. 
prolative ever thought is not uvidence in a court 

Sri Moha, Sirajul Hossn has been the Amir -e - Jail 
of luw . It was further phasised that lear -say is 

177ut for the lasi few ; Caus . 
clearly admissible betole a Tribunal but no doubt 

Vide Annexure B it is stated that on 27- 5 - 1990 
in ilmitting it the Tribunal must observe the rules 

in one of the closed -ud .or neetings at New Delhi in 
of natural justice but it does not mean that it must 

live gathering of about 200 tl 250 people Sri Siraj 
he los ed by cross examnation . It only mcutis that 

ul Hassan who is Arnir of JEIH stated that Kashmir 
che Tribunal must give other side fair opportunity 

could not be kept in India and no one could stop 
of commenting on iſ and of contradicting it. Thus it 

its scparation from Ineliat . In the said mccting bc 
was argued by Sri Malhotra that I. B . reports 

wilex Sri Sirajul Halsw ) the Dr. Rafat who is a 
which have been proved in this case by filing an 

neinber of th : Markazi Majlis -e -Numaindagai 
nexures & exhibits and proved by Sri N . C . Puhi 

( Council of Representatives ) within Article 11 of 
Joint Director of I, B , my amount to hear - say evi 

the constitution of the JEIT ? stated that the Muslims 
dence yet kecping in view its probative value the 

Vid 10 believe in nationalismu ; they believed only in 
sanie are almissible in cvidence notwithstanding the 

Islam . The love for the wountry is not above Islam 
fact that 1. B . officers who had collected and made 

but is cilin much alter . Solution of the problem lies 
those reports have not been cxamined und to this 

111 piopei Dulu progirme among the Hindus and 
extent no opportunity is given to the organization 

bringing them in the toll of Islam , One of its ment 
JEIHT for cross (Xmining such officers . In this re 

Der S , Q . R . Illias Jurther sinted that JHIH should 
gard Sri Mulhotra learned counsel appearing for 

guise its Sk + 241),!15 111: Symposia throughout the 
Union of India also relied upon decision of the Apex 

country to make a wind favouring judependnce of 
Court in State of Harvana Vs. Rattan Singh 

Kashmir. Ile exbibiled a number of press clip 
( A . I. R . 1977 SC 1512 ) wherein it is laid down thai 

ping ; advocate that the Govt. of India should 
in domestic enquiry strict and sophisticated rules 

agico io provide freedom to Kashmir as a solul 
of evidence under the Indian Evidence Act nay nor 

trou 10 the problem . He exhorted Muslims that 
apply and all materials which are logically probative 

efforts were bein , made to decrease the Muslims 
for a prudent mind are permissible and there is no 

nurncrically by killing them in riols and by destroy 
allergy to hear- nay cvidence provided it has reason 

ing their property . One of the office -bearers, Sri 
able nexus and credibility . Thus, there is no reinn 

Kauser Yazılacji , Amir , Delhi Halau saled that 
to doubt the total documents filed by the Union of 

Prof. Basirul Haq . tho slain 
India , 

Vicu- Chancellor on 

Kashmir University was a Kafir, as he had prepared 
After hearins rival arguments advanced by lear 

the material against Musliin Personal Law which was 
cd counsel for l espective parties on this issue , this 

presented in the Pariiament. These facts are clear 
Tribunal has riteci al the conclusion that the Tri 

from the Government record . 
bunal while exercising quusi judicial functions is not, Similarly vide Annexure - c it is stated that on 
a court and therefore birh documents whose copies 1 -8 - 1991 Sri Abdul Aziz who is a Naib Amir of 
etc . have already been supplied to the JEIH afford - 

JEJH addressed a closed - door mening of Students 
ing full opportunity meeting the rules of natural Inamic Movemu.)t of India in Malerkotala in Punjab 
justice, are indeed adinissible in evidence. The objec 

und stated that the Government should hold a ple 
11 : n raiscd by Sri Sorubji is disposed of accordingly. bicite in Kashmir , which questions the territorial 

integrity of the country . 
Nuw proceeding with the enquiry it is relevant to 
have the case of Union of India against the JEIH 

Similarly vicio Annexure - D , it is submitted that on 
first. 

28 - 7 - 1991, at the kly Iztcma of Delhi Halqa of 
To support the case on behalf of the Union or 

JEIH Sri Kilusir Yazdani, Amir of Delhi Halq.1, 
India a resume is filed supported by affidavits of 

said that Pakista ] would be in 10 advantageous posi 
Sri N . C . Pachi and Şi T . N . Srivastava . Vide A17 

tion if there was 11 war brincen India and Pakistan . 
nexure A to the resum it is submitted that JEIH 

He further said that Pakista :), besides hiving tech 
is an association of fundamentalist Muslims who 

nologically advanced weapons , would have the bene 
believe in basic creed " La Ullah Illallahu Moham 

fit of Punjab and Kashmir situations . 
madur Rasuluhnal" ie , Divinc Being is solely Allan 
there being no God « cart Mohammad . It believe 

Sinilorly vide Annexure- T , it is submitted that on 
that. He alone is dereiving of worship and He alone 

6 - 8 - 1991, in a sucre mceligg hell at the residence 
is the rightful one 10 wladi obedience and allegianco 

of Jallaludin Ahmad , Secretary of JEIH , Chopra 
are duc and no one in 27y of these capacities is his 

unit, West Dinajur, West Bengal which was attended 
assocific . He is the only one to be worshipped . The 

by about 500 activists , members called for 1 united 
objects of the Jaminat- T -islami arc to bring about 

truggle for a Muslim land on the lines of " Gorkha 
Islanic order in the sphere of various activities i.e . 

Land " and " Bodo Vid" and to render all help to 
social, political and ralgicus administration , The 

JEIHI activists to achieve this goal. The members of 
very constirution o JEIH is repugnant to the Conti SRIH ve beren evca lorbouri muslim leaders 
tution of India which speaks of secular socialistic 

from other couniri, s who have been entering into 
and democratic republic and in which the freedom India illegally and giving provocative speeches at the 
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gatherings of JEIH , inciting and provoking the mem attention of the crowd by highlighting discrimination 
bers for carrying out the unlawful activities and for and injustice and had exhorted the persons who had 
miog unlawful associations. 

come to participatc to boycot Vedas and Hindu reli 

8 .01i waich was inspunsible for their plight at the 
Sinilarly vide Annexure -F , it is submitted that on nands of liigh caste men . 
15 - 9 - 1991 Sultan Qureshi, a Karkun (worker ) or 
JEIH at Delhi stated that Muslims lack unity and 

Similarly vide Annexure - L , it is stated that on 31st 
ojcc they get united and come under one flag, esla 
blishment of Islamic Governnient would not rernail 

may, 1992 a secret meeting of JEIH was held at 
a far off cream . He stated that Tehrig Islamni El 

Shankarpur, district Murshidabad in West Bengal. 

A nempcr of JEIH , Hazi Mohammad Khuda Bux 
have never believed in democracy . He further staicd 
that Islam would come to power in this country 

while highlighting the periormance of Jamaat- e - Islami 
which would be the solution for all the problems or 

Siated that due to the influence of JEIH Islamic rule 

bus been establis:100 111 11gau /stan ousting the pro 
Muslims. Maulana Ashir Ahmed , member of JEIH 

kussian Nazibullah . 
exhorted the members to adopt the concept of Johad 
as the way of their life on the plea ibat Muslims in 

Simiarly vide Annexure -M , it is submitted that 
Jammu and Kashmir had infused in themselves con 

on 24th -25th October , 1992 in district Murshidabad , 
cept of Jehad , JEIH decided to establish secret hide 

while inaugurating the District Conference of JEIH , 
outs in various parts of India for holding discus 

Mr. Raisuddin Amir narrated the bistorical back 
sions and mectings lo pursue their unlawful activities . 

ground of Islam and expressed deep concern over 
Similarly vide Annexure -G , it is stated that on 20th 

the prevailing communal situation in the country . He 
October 1991, Sultan Qureshi, á karkun of JEIH 

reminded the audience that unity of Muslims was the 

nced of the hour. He stated that communal feclings 
addressed a Weekly Iztemah of Delhi Halqa and 
claimed that the Muslims were better administrators 

were bring lanned by Hindu Fundamentalist parties 
and that if islamic rule was cstablished it would 

particularly the lobby of Brahmins in the country . He 

urged the Musliins to remain alert against these forces 
set tight everything. 

as otherwise the existence of Muslims in India will 
At this stage it is necessary to clarify " Karkun 

be at stake . Ide sucised that the mission of JEIH 
and “ Rukun " . “ Karkun " is a worker in JEIH who 

was to remind the Muslims to establish a soulety 
works for exclusion of the principles of JEIH and also 

bascú on pure glumic culturu . He thereby comniiced 
obeys its instructions . “ Rukun ” is a member of JEIH . 

act: prunoting ennity between differen religiens 
Karkun may not be necessarily a member of the 

prejudicial to the maill eliance of communal harfiony 
JEIH The JĘIH has as many as 4000 Rukuns . 

und kivelled imputation prejudicial to National inte 
Karkun workers may also be in thousands . 

gration . 
Vide Annexuna -H , it is submitted that on 16 /17 Similarly vide Annexure - N , it is submitted that on 
November , 1991, in a secret conference where mem 01712 - 1992 , husar krali, talking to JEIH at 
bers and office - bearers of JEIH were present, Kausar Delhi stated that had the Muslims bccn united , this 
Yazdani, a member of Markazi Majlis - c - shoorc i CC17 was the opportune time for giving a fatwa for Jchad . 
tral Advisory Council ) exhorted the participants to He exhorted the gathering that the Muslims of today 
intensify the Dawat upon non -muslims to bring them were far monz stronger ihan the Muslims just after 
under the fold of Islam so that the Islamic rule couid partition . He claimed that Muslims are descendants 
be established in the country which would be panacea of martial race and if united could easily bucher 75 
for all the troubles prevailing in the country . 

Crores of Hinduis divided in caste and community , 

backward and forward classes. He stated that flesh of 
Similarly vide Annexur: - 1, it is stated that on 

Hindus should also be ma le premissible for Muslims. 
19 - 1 - 1992 at a Weekly Iztcinah of Delhi Halqa , 

He hoped for early liberation of Kashmir from Indian 
Asram Alam , a karkun, exhorted the members against 

occupation and strengthening the hands of Pakistan . 
placing any reliance on a Ilindu or Hindu organiza 
tion as according to him , a Hindu or Hindu organiza 
tion cannot tolerate the rise of Islam and thus cannot 

Mr. Malhotra , lcarned counsel appearing on behalf 
be a friend of Islam . 

of the Union of India further stated that JEIH has 

three trusts namely ( 1 ) Dawat Trust ( 2 ) Board of 
Similarly vide Annexurç.- J. it is stated that on Islamic publications and ( 31 Ishat- e - Islami Trust 
26 -4 - 1997 in the mecting of Delhi Haiga of JEIH Dawat trust prints and publishes a Hindi monthly 
Sultan Qureshi asserted that the disintegration of the Journal named Kantj and Urdu bi-weekly Dawat . 
country was not far off and exhorted the Muslims to Both these journals propigate aims and objects of 
come forward to work for the spread of Islam . At JEIH and are aimed at bringing Islamic order in the 
the same meeting, Izteamh , Kausar Yazdani and society . The Board of Islamic publications prints and 
others said that liberation of Kashmir was not far off . 

publishes a Weekly Journal by the namo of Radiance 

which is also used to propagate the ideology of JEIH 
Similarly vide Annexure -K , it is submitted that on Ishet-e -Islami trust is broadly looking after the control 
3 -5 - 1992 Sultan Qureshi, a karkun addressing a Halqa uf Jamaal printing press and markazi Martaba Yslami. 
meeting of JEIH Delhi told the members that he had The Jamaal printing press is used for printing of 
visited Rajasthan to participae in Ambedkar Cente Dawat and other inflammatory material. In the sanno 
Dary celebrations and stated that the crowd was in manner Markazi Martaba Islami is used for publica 
DO mood to hear anything else other than Ambedkar tion and sale of the JEIH literature within the country 
and Jagjivan Ran . He, however , could draw the and abroad . 
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Vide Annexure - () , it is submitted that Radiance 
in its publication dated 19 25 January, 1992 alleged 
that the Musliins felt convinced that there was gena 
cide of Muslims and the Government and communal 
forces were equal partners therein . 

Vide Amexure - P it is submitted that Mold . 
Sirajul Hassan who is Amir of JEIH is also ihe 
Chairman of Dawa: trust and Board of Islamic pub 
lications which is clear therefrom . 

It is also submitted that Mr. Parvez Rabrani 
who is the cidtor of Dawat which is published by 
Darvat trust is als rukun of JEIH which can be 
established from the list of rukuns of JEIH . 

It is next subnutted that Mr. Syed Yusuf who is 
Secretary of JEIH had called a meeting of the trustees 
of the Dawat trust on 3 - 10 1992 vide circular dated 
29 . 9 . 1992 it the residence of Mohd . Sirajul Hasson . 
The said Syed Yusuf is ako shown as a trustee 
jocharge of Dawat 11:56 in the said letter. He is also 
shown as rukun of JEIH . Said Syed Yusuf is also 
said to be Honorary editor of the Weekly paper Radi 
ance printed by the Board of Islamic Publications Sri 
Sirajul Hassan is the Chairman of tho Board of Isla 
mic publications which is apparent from a letter dofc 
29th September, 1992 written by the Secretary of 
the. Trust. Syed Yusuf called a meeting of the govern 
ing council of the Board of Islamic publications ar 
the residence of Mohd , Sirajul Hassan on 24 - 10 - 1992 . 
Syeci Yusuf besides teiing Secretary of the Board of 
Islanijc publication is uo Secretary of JEIH , 

Vide Annexure- O . it is stated that Radiance dated 
7 to 13 June , 1992 published an interviely of Syed 
Ali Geelani iender of outlawed Jammu and Kashmir 
Jamat-e - Islami who openly stated that Kashmir was 
& disputed critury and without Kashmiris . right to 
self -rictermination cvery kind of talk would be mea 
ningless lie sisted that the only goal they had was 
the right to self-determinatiou . 


Similarly vide Annexure - V , it is submitted that 
Dawat in its publication clated 13 - 1 - 1992 stated that 
if the troubles of Christians Quadianis and Shia 
bretoren is a fact in Pakistan then oppression of 
Harijans by the high custe Hindus and the campaigu 
and against minority by certain political groups can 

not be dcnicd in India . The paper claimed that Indian 
media was indulging in separatist movement of 
Sindhis in Sind in Pakistan . It criticised the role of 
media in India in giving life to Bangladesh naiona 
lims is East Bakistan and stated that if ambition of 
Indira Gandhi 10 bicep Bangladesh under Indian 
influence permanently could not be fulfilled the sen 
tjments of provincialism and parochialism got cn 
courageinent in India after the events in Bangladesh . 

Sunularly vide Annexure - W , it is submitted that 
Dawt of 28 - 8 - 1992 alleged that BJP had only one 
point programme i.e . open enmity against Muslims. 
Any problem according to BJP is only one which 
involves Muslims or Muslim country and which can 
be made basis for spreading hatred against Muslims. 
It stated that BJP considers that it can come to 
power only on the basis of anti-Muslim stand . 

Similarly vide Annexurc - X , it is stated that Dawat 
on 16 - 10 - 1992 in its Faicial captioned " Basic ses 
ponsibility of the Muslims" discussed the role of 
Jamant- 13 -Islanii Hind and other Muslim orgauisa 
tions and alleged that Musliins were facing the prob 
lem of survival of their religious identity and alleged 
that some circles had trcome openly active to ruin 
Muslims and to suppress them under tho cover of 
particular culture . 


Pursuant to the show -cause notice issued by the 
Tribunal the JEIH filed its reply stating therein that 
the JEIH is an unregistered society of which Shri 
Maulana Mohammad Sirajul Hassan is the President 
and Sri Mohammad Jafar is the Secrctary General, 


Similarly video Annatures , it is submitted that 
Dawat ir its publication dated 4 - 4 - 1992 had slated 
that Indian Muslims were being subjected to des 
truction migration Bhaiya Karan ( Indianisation ) 
Shudhi ( purification ) through schemes prepared 
along the lines adopted by those who destroy Muslims. 
Provocative advertisements arc issued daily in Hindi 
newspapers with a view to create panic among 
Mislims. 


The Jamaat was established in April 1948 . It is 
at all India Organisation . It is a Deeni ( religious ) 
denomination - cuin - organisation . The activities of the 
Jamaat are political and non - communal besicles being 
spiritual and religions . The objective of thic Jamaat 
is Iqaamat -e -Decn , the real motive of which is solely 
the achievement of Divine pleasure and success in 
the Hereafter . The activities of the Jamaat have 
always been open . There is absolutely no secrecy , 


Similarly vids ApnexuI - T it is stated that Dawat 
of 25 - 5 - 1991 claimed that from the telecast of 
Ramayana and Mithatibarat it had become clear that 
TV was being used as part of a plan to subvert the 
entire country into Hindu stream , It also accused the 
Giovernincı : That alicr unlocking of the Babri Masjid 
iri Ayodhya every cek brition in Ayodhya and Bhajan 
Kirtan inside the Babri Masjid was projected as an 
achievement of the Government. 

Similarly vide Annexure - U , it is stated that in its 
publication dated 1 - 12 - 1991 , Dawat stated that India 
had never hean a single political optity before the 
advent of Islam . It was further stated that it was the 
Islam which transformed the society with a unified 
nation having some cultural ties based on Islamic 
principles. 
930 GI/94 2 . 


The JEIH has submitted reply of all the three 
grounds Set out in the notification in question for 
declaring it an unlawful association . As regards the 
first ground namely that Maulona Sirajul Hassan dec 
lared in a meeting in Delhi on 27th May , 1990 that 
the separation of Kashmir from India was inevitable 
it is stated that no such statement was at all made 
and the said ground is based on a non -existent fact 
id is totally baseless . It is submitted that the mere 
cxpression of such an opinion assuming that the same 
was voiced can have no material bearing or real 
nexus with the sovereignty and territorial integrity 
of India . 


As regards the second ground that Abdul Aziz 
Naib Ameer of th : Jamaat observed that the Govern 
ment of India shoull hold a plebiscite on Kashmir it 
is stated that no such observation was made and as 
suming that the observation was made no resonable 
person , properly directed in law and acting with a 


10 


TILE GAZETTE OF INDIA : EXTRAORDINARY 


PART IT- Sec . 3( 11) ] 


ses of Unicroft 
of these 


24 & 25 at Jafrathi on 1 onion of that the 


sense of responsibljily can arrive at the conclusion According to the Union of India as per IB report 
that the said observation amounts to an unlawful (Annexure - B to tho Resume) Ext, P - 3 , a quarterly 
activity . It is further submitted that a tape record of Ijtema of 200 to 250 workers of Delhi Halqa of 
the speech is also available . 

JEIH was held at Jama Masjid , Zakir Nagar Okhla , 

New Delhi on May 27 , 1990 from 9 . 00 AM to 5 . 30 
So far as third ground of the notification namely AM . According to the report the important spcakers 
that the Jamaat has been disclaiming and questioning at the Ijtema were $ . Q . R . Illias RW . 11 , Member 
the sovereignty and territorial integrity of India is Majlis -e -Numaiudgan Javed Ali, Ex -General Secre 
concerned it is stated to be totally vague and basc tary S .L . O ., Alghar Qarim Kidwai Mohd . Nayyer 
less as po particulars have been given . 

and Sirajui Hasan RW . 4 , Amir of JEIH . 
It was further stated that other facts and materials The JEIH filed affidavits and examined 12 wit 
in possession of the Government were mere ipse nesses namely : RW 1 Syed Yusuf, RW 2 Parvez 
dixit of the Government. 

Rehmani, RW 3 Ejaz Ahmad Aslam , RW 4 Mohd . 

Sirajul Sassan , RW 5 Sultan Qureshi, RW 6 Asrar 
The Union of India filed its reply on 11 -3 - 1993 Alam , RW 7 Abdul Aziz . RW 8 Mohd . Zafar , RW 9 
and controverted the pleas put forward by JEIH . Kasar Yazdani, RW 10 Dr. Mohd . Rafat, RW 11 
After the said reply by the linion of India on 16 - 3 - 93 , S . Q . R , Ilyas & RW 12 Dr. Raisuddin . 
the JEIH sought time to file the reply which was 

These witnesses examined by JEJH were cross 
granted till 26 -3 - 93 , Again reply was not filed by 

examined on behalf of Unior of India . A combined 
the JEIH and further time was granted and the Jeni 

reading of the cross -examination of these witnesses 
ultimately filed its rejoinder on 3 - 4 -93. The Union 

established beyond reasonable doubt that the mectings 
of India filed sur rejoinder on 8 -4 - 93 . 

of JEIH as alleged by the Union of India were held 

on 27 - 5 - 90 at Delhi on 1 . 8 - 91 at Malerkotla , on 
The Union of India filed affidavits of Sri N .C . 

16 - 11 - 91 at Jafrabad in trans Yamuna area and on 
Padhi, Joint Director in Intelligence Bureau , Ministry 

24 & 25 - 10 - 92 at Murshidabad West Bengal, 
of Home Affairs and SH T , N . Srivastava , Joint Sec 
retary, Ministry of Home Affairs. 

RW 9 Sri Kasar Yazdani in his cross examination 

admitted that he attended the meeting held on 27th 
Sri N . C . Padhi stated that Annexures B to N to 

May, 1990 inside the Tanı: Masjici. Zatir Nagar, 
the Resume arc illustrative reports about some of the 

Okhla , New Delhi, RW 3 Sri Ejaz Alinad Aslam ad 
activities of JEIH . He has submitted in his affidavit 

mitted that conference of JEIH was held in trans 
that these reports were received by the Intelligence 

Yamuna arca in Jafarabad on 16th November 1991 
Bureau in the normal course of business through 

and he spoke in the conference RW 4 Sri Mohd . 
authenticated , reliable and secured source. He proved 

Siraju ? Hassan in his cross -examination admitted that 
the said reports as Ext, 3 to Ext. 16 . He has also 

a meeting of JEIH was held on 27th May 1990 in 
proved the Radiance weekly newspaper for the 19th 

Jama Masjid of Zakir Nagar Okhla , New Delhi and 
to 25th January 1992 as Annexure- P 18 and for 7th 

he participated in the same RW 6 Asrar Alam in 
to 13th June 1992 as P 19 . He has proved Dawat 

his cros3 examination admitted that the meeting was 
newspaper as Ext. P - 20 to P - 24 and the English 

held on 27 - 5 . 90 and he participated in the same 
translation of the relevant portions of Ext. P - 20 to 

RW 7 Abdul Aziz in his cross examination admitted 
P - 24 have been exhibited as P - 25 to P -29 . He clai that he had gone to address the meeting at Maler 
med that the sources of these reports were unpub 

Kotla Sangroor, RW 11 S . Q . R . Ilays in his cross 
lished official records relating to the affairs of the 

examination admitted that the meetiog was held on 
State and could not be shown to the unlawful organi 

27-5 - 90 at Delhi and he participated in that meeting 
sation in the interest of security of the State but he 

and he was conveger of the meeting. RW 12 Dr. 
emphatically stated that tho said record could be 

Raisuddin in his cross examination admitted that a 
made available to the Tribunal if desired . 

conference of JEH took place in Murshidabad , West 

Bengal on 24th and 25th October , 1992 and he atten 
It may be observed here that actually the record ded the conference towards the end of first day of the 
was made available to my predecessor in office and meeting and spoke in the conference , 
he had an occasion to go through the said record . 

Thus as stated above , it is crystle clear that the 
Sri Padhi has stated that JEIH is a communal and 

Union of India has proved beyond reasonable doubt 
anti national organisation which bad been spreading 

that the meetings of JEII took place . Now coming 
comibunal disharmony and disaffection and its acti 

to this aspect of the matter as to what actually trans 
vities had been kept under observation by the Union 

pired in those meetings it is very relevant to observe 
of India . He has stated that its 

here that though in strict sense rule of evidence is 

office-bearers and 
members had been including in unlawful activities 

not applicable before the Tribunal yet broad princi 

ples of the rule of evidence cannot be lost sight of. 
and forming unlawful association within the mean 

The burden of proof of pleadings in this respect can 
ing of Section 2 ( f) and ( g ) of the Act. 

not be confused with burden of adducing evidence 
which is described as shifting . No doubt, the bur 

den of proof never shifts . 
Similarly Sri T . N . Srivastava , Joint 

It always remains cons 
Secretary , tant. Initial burden of proving prima facio case is 
Home Afairs Union of India in his affidavit bas cast on the party who alleges certain facts 
proved the notification dated 10 -12- 1992 as Ext, P - 1 

and 

if he gives evidence in support of that prinia 
and the Resume as Exi. P - 2 . He has proved Ext. 

facie 

case, the onus shifts on the other side 1o adduce evi 
P - 17 as the constitution of the JEH and has placed dence to meet the case made out by the other side , 
on record the newspapers Dawat Radiance and the As the casc continues to develop 
English translation of the relevant extracts thereof. 

the onus shifts 
again to onc party and again shifts to other . 
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he withholds important documents in his possession 
which can throw lights on the facts at issuo . 


Thus the tape record in possession of JEIH is the 
most important evidence and throws direct light on 
the facts at issuc . This best pieco of evidence in pos 
session of JEIH has been suppressed . Therefore the 
inference is to be drawn against the JELH . The JEIH 
cannot rely on abstract doctrine of onus of proof or 
on the fact that he was not called upon to produce ito 


In the instant case where the Union of India 
alleged that on 27- 5 - 90 meeting of JEIH took place 
at Delhi and on 1 - 8 - 1991 at Malerkotla wherein 
certain inflamatory Statements were made and unlaw 
ful activitics took place which is apparent from the 
notification and the Union of India proved the same 
by adducing witnesses namely Sri N . C . Padhi and 
Sri T , N . Srivastava and the fact of holding the meet 
ings at both the places and participation therein by 
the JEIH is admiīted , thus the onus shifts on JEIH 
to adduce evidence that the unlawful activities as 
alleged by the Union of India did not take place in 
those meetings . The failure to disclose leads to the 
inference that what transpired in those meetings was 
within the special knowledge of JEIH but they did 
not disclose the same for obvious reasons. Non 
disclosure of actual happenings in the meetings goes 
against the JEIH and the law presumes that the alle 
gations made by the Union of India are correct as 
nothing has been brought on record contrary to it 
by JEIH . 


One of the grounds taken by the Union of India 
in the notification is that in a neeting of JEIH hold on 
1 - 8 - 1991 at Malerkotla Sri Abdul Aziz , Naib Ameer of 
the Jammat nade observations that the Goveroment 
of India should hold a plebiscite on Kashmir . In Ibis 
regard it is necessary to mention here that it is not 
the case of JEIH that no such meeting took place at 
Malerkotla rather on page 31 of the reply submitted 
by the JEIH it has been specifically stated that a tupe 
record of the speech is also available . In this respect 
the statement of Sri Abdul Aziz RW 7 in cross - exa 
mination is very relevant. In the cross examination 
he stated that he is a member of JEIH since 1950 
and became the Vice President in 1990 . In the capa 
city of Vice President he had gone to address meeting 
at Maler Kotla Sangroor. There were about 50 per 
SOns present in the meeting. There were members of 
students Islamic Movement of India . The students 
put certain questions which were replied by Sri Abdul 
Aziz . He has further stated that he expressed his 
thoughts on communalism as well. 


As regards first ground taken by the Union of 
India in the notification that Maulana Sirajul Hasan 
declared in a meeting in Delhi on 27th May , 1990 
that separation of Kashmir from India was inevitable . 
In this regard statement of Mohd . Sirajul Hassan 
RW 4 is to be considered , In bis cross -examination 
be stated that he is active member of JEIH since 
1957 . In 1990 he became the Amir of JEIH . He 
stated that Dawat Trust and Ishrut - e - Islam Trust 
were formed by JEIH . He received invitations in con 
ncction with Semindis froni Saudi Arabia and 
Kuwait when he became Amir of JEH . On 27th 
May , 1992 he was in Delhi and he did participate 
in the nceting. The meeting was fixed after consulting 
him and confirming his participation. He had made 
up his mind as lo on which subjects he had to speak . 
He had noted certain points on a place of paper on 
which he was to speak . The meeting took place in 
Jama Masjid of Zakir Nagar, Okhia , Delhi. He deli 
vered his specch in the aftemoon . He spoke about 
30 to 45 minutes. It is further stated chat S . Q . R . 
Ilias and Kausar Zadhoni were present in the said 
inceting 


He further stated that he is Chairman of Dawat 
Trust, Board of Islamic publications and Ishrat- e 
Islam Trust. Sayed Yusuf is the Secretary of the 
Board of Islamic Publications. These trusts publish 
all the three papers namely Dawat Radiance and 
Kantı Hindi Monthly separa :cly . He also stated that it 
is in Hind that is why it is called Jamaat- e - Islamic 
Hind in different countries such as in Pakistan , Sri 
Lanka , Bangladesh , In Afganistan there is Jamaat 
C - Islamic of those countrics . 


Thus from the above statement of Sri Abdul Aziz 
RW 7 holding of meeting at Malerkotla . Sangroor is 
absolutely proved . It is also proved that he addressed 
said meeting. Therefore , it has to be presumed that 
what observations were made by him in the said 
meeting were well within the special knowledge of 
this witness , thus as observed above onus to adduce 
evidence in rebuttal pertaining to his observations 
in tho said meeting shifted on this witness who par 
ticipated in the meeting in his capacity as Vice Pre 
sident of JEIH but he baving failed in doing so , 
the inference is to be drawn against the JEIH , As 
stated in the reply submitted by the JEH the tape 
record of the speech was available , but it was not 
produced before this Tribunal. 


When this witness was in possession of all those 
infoȚmations and he admitted that the meeting took 
place on 27th May , 1990 and he participated in 
that meeting , the meeting was fixed after consulting 
him and confirming his participation , the onus to 
prove as to what transpired in that inceting shifts on 
him and the suppression of this material evidence 
leads to the inference that the allegations made by 
the Union of India are correct. 

Similarly RW II , SQR Aliyas , in his cross cxomi 
bation admitted that he is meinber of JEIH from 
1980 . He was preseot in the mccting held on 
27 - 5 - 1990 at Deihi. He further stated that 
Dr. Rafat s paper was read over in the meeting but 
he did not know as to who read that paper. He 
denied reading of Dr. Rafal s paper by him , though 
he was present in the inecting and he spoke for about 
30 / 35 minutes. On the fact as to who read 
Dr. Rafat s papers he was confronted with his carlier 
statement made vide pura 7 of his afidavit whercin 
he stated that Dr. Rafat s paper was read over by 
him in the meering in the morning session . Thus 


During the course of arguments learned counsel 
appearing on behalf of JEIH submitted that the tape 
rccord may be produced before this Tribunal but 
ultimately it was not produced before the Tribunal. 


In Gopal Krishnaji Ketkar Vs. Mohamed Haji 
Latif and others ( AIR 1968 SC 1413 ) it has been 
ruled that even if -burden of proof does not lie on a 
party , the court may draw an adverse inference , if 
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irom his statement apparently it appears that wis the Act which cannot be ruled out considering the 
winess has not deposed the truth delibcralely unc overwhelming cvidence on record . It is surprising 
with a Vicw to suppress the material lact . ibis that this witness admitting hjinself to be Secretary 
suppression of material fact leads to the conclusion of the Association failed to reply the sources of 
Hat the legalions made by the Union of Jodiu ale funds for Trust regarding which his answer is that 
correct. 

be does not know . This deirial leads to the conclu 

sion ibat thc withcss docs not wish to depose the 
Sri Kausär azdan , ki , who is membci ci truth about the total activities of the JEIH . Indeed 
JLIH und President at Delhi Lune of JEIH admiticat the suspicion howsocver gruve may be shall not tako 
that he attended the meeting of 27ih May , 1990 place of cvidence , but this witness being Secretary 
held at Jama Masji:l, Zakir Nagar Delhi. He did of JEIH is supposed to be aware of total activities 
1100 tell the name ol persons wo spuhe in Wic of the association including the sources of the fund , 
miccting and ihe subjects on which they spuhe . He In this regard less say is betier reason ociog no 
albu admitted that ulv mecting took place laste the association can be run without funds particularly 
Jama Masjid , Zakir Nagar, Ukhia , New Dehi. He alongwith 5 sister Organisations publishing weekly 
admitted that Sri . Q . R . !lyas was also present il clc. His wholo stateincnt though cannot be reproduc 
the meeting. He stated that the necting suried cd yet if not very minutely but looked even with 
at 9 .00 A . M . and it coniuued upto 1. 30 PM . 

bird s eye would reveal that this organisation is 

prime source of ongi ot other sister organisations 
lle stated that l!c uscd Lu dole in huis diary is lo and theretorc heavy funds must have been involved 
wbeu he has to atıcnd the niveling of JL1 but lice 

for carrying on total activities of the association . The 
did not bring the diary to this Tribunal. Thus it is 

source of receiving funds which is being concealcd 
clear that he was in possession of such a document 

by this witness creates numerous doubts and reflects 
by which he could have proved the liolding of all the 

upou inc veracity of his statement, 
meetings of JEIH but lie dclibritlely suppressed 

Now coming to the witnesses examined on behalf 
This best piece of evidence - which could ihrow direct 

of Union of India nanely Sri N . C . Padhi and Sri T . 
light on the point in issuc. 

N . Srivastava it may be stated that though they have 
The siatejuent of this witness also leads to ibu 

beca cross -examined ut length by Sri R . M . Tuffail 

Icarnca counsel for the JEIH but nothing has been 
iriesistible conclusion that this witness is also talling 
in le of other two witnesses discussed above in 

brought on record which could suggest or lead to 

the conclusion that with some ulterior motive or 
suppressng the material truth . The Tribwal may 

otherwise this organisation has been implicated 
Observe that when th fact in relation to iho meeting 

falsely . 
dated 27 -5 - 1990 is auntied uien what transpired in 
the mecting is within the special knowledge of this 

Sri T. N . Srivastava , Joint Secrctary, Ministry of 
witacss who attended the meeting and it was for him 

Home Affairs, Govi. of Iudia proved the copy of 
10 disclose the contents of speeches delivered by the 

lhe notification dated 10 -12 - 1992 which was duly 
spcukers failing which the inference would be drawii 

published in Extra ordinary Gazette of the sainc 
that the facts alleged by the Uniun of India regarding 

date . Therefore , a resuine was filled stating facts and 
ground No. 1 aro correci. 

other materials in support of the said notification on 

S - 1 - 1993 and the sand is marked as Exbibit P2. 
The next important witness cxamined on behalf 

Thereafter whatever documents were recewed by the 
of JEIH is RW 1 Syed Yusuf who claims himself 

Ministry of Home Affairs in connection with activi 
to be Secretary of JEIH as well as office - bearer. He 

ties of JEIH the said reports are filed as Annexures 
admitted that he is the Secretary of this organisation B to N and P to the resume which are illustrative 
since 1982 . He admits that he normally attends the 

vt. the uctivities of JEIH . Besides other materials 
mecting of JEH . He further admits that the Board 

these reports were read and considered for issuance 
of Islamic Publications which publishes Radience of the said notification dated 10 - 12- 1992 . They are 
Views weekly is an independent society registered Exhibit 3 to Exhibii 16 respectively and English 
with the Registrar of Societics, Delbi. He further 

translation of the constitution of JEIH is Exhibit 17. 
admits that Maulana Syed Abul Hasan Naqvi known 
us Ali Miah and Rector of Nadwatul Ulema, Luck Radiance and Dawat which are the publications 
now , Maulana Mohd . Sirajul Hasan , President, of the Trust of JEIH have published various inate 
Ibrahim Khalilulah Khan , Mohd . Shafi Munish , rials as is evident from the copies of the News 
Prof. Dr. Abiad Saijad of Ranchi University , papers Radiance and Dawat , Copics of the News 
Mr. Iqbal Workwala are the inembers of the Board papers reports of Radiance arc Annexures O , and 
of Islamic Publications. He further admits that to the resume. They are Exhibit P - 18 and Exbi 
Sri Sirajul Hasan RW 4 is also President of Govern bit P - 19 . The English translation of the relevant 
sig Council of the Board of Islamic Publications . portion of gist of tbc Urdu Dawat has also been 
Ho further admits that this JEIH was also banned annexed to the resumo Urdu Newspaper reports 
in 1975 , 

are Annexurcs , T , U , V , W , X to the resume. 

Exhibits 20 to 25 arc English translation of 
Thus from his statement it is clear that once this 

the 

iclevant portions of the Urdu Weekly paper Dawati 
association had been banned for its unlawful acti Copies of the Urdu paper Dawat arc exhibited as 
vities . It is apparent that it has not got spotless his Exhibit 26 to Exhibit 31 . 
tory and it is also no* that this Association is only 
indulging in social upliftment of poor masses of After 0 - 12 - 1992 , i.c. after demolition of 
muslim community but is also indulging in 

Ram 
atlempt Jannia Bhoomi Babri Masjid structure , 
to commit unlawful activities within the meaning of 

there were 
commuoal riots all over the country and intensive 
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damage to property was done. Many lives were lost Exhib P - 3 
according to which Andhra Pradesh - 26 , Assam - 93 , 
Bibar-49, Haryana - 1 , J & K - 1, Karnataka - 78 . 

Para 2 : It is clearly stated that " the Muslims 
kerala -17, Maharashtra - 841 , M . P . - 171, Orissa - 4 , 

did not believe in nationalısı it believcu in 
Rajasthau - 58 , Tamilnadu - 2 , U . P .- N92 , West Ben 

Islam the love for country was not above 
gal- 46 and Delhi- 17 . 

Islam but it came after it " 
In the prevailing situation after 6 - 12 - 1992 LO 

Para 3 : " S . O . R . Ilias exhun. ed Uis Vuslinis pol 
allow the JEIH to function would have meant 3g 

to keep silence as the J & K was a test Case 
gravation of the already surcharged communal at 

for the Muslius." 
mosphere therefore , it became necessary to stop the 
activitics of JEIH forthwith and consequently the 

Para 4 : " JECI should organiso seminar and 
Government declared it as an unlawful association 

symposia through :ut the country to make 
under section 3 ( 1 ) of the Act. 

a wind favouring independence of Kasumir." 
Similariy Sri N . C . Padhi, Joint Director, Intelli 

Para 5 : " During Ranzan Mouth duc to conti 
gence Bureau , Ministiv of Home Affairs , Govt. of 

nued curfe v the people had to live on 
India has also stated on oath that Annexures B to 

chewing grasses and the repression of Jag . 
N to the Resunic ars illustrative reports about some 

prohan pushet behind all the excesses 
of the activities of JEIH and thcy are true copies of 

committed by Hitkr, Napoleon , Stalin , 
the originals. These reports were received in the 

Lenin cto ." 
office of the I. B . in normal course of business 
through authenticated reliablc and secured sources, 

Para 6 : " He calories the Muslims touching 
They are Exhibit- 3 to Exhibit 16 . Copics of Radi 

their Islamic scutiments sucral times lo 
ance dated 19 -25 January , 1992 and 7 , 13 Junc, 

risc agaust the discrimination against this 
1997 are Exhibit P - 18 and Exhibit P - 19 . Copies of 

Musliias unitedly ." 
"Dawat arc Exbibit P - 20 to Exhibit P - 24 and the 
English translation of relevant portion is Exhibit 

It further says that lie said during the 11urners 
P - 25 to Exhibit P - 29 . 

procession taken out with the Janaza of 
While claiming privilege this witness Sri N . C . 

maulvi Farooq the procession was dispers 
Padhi stated that the source of these reports Exhi 

ed by indiscriminate firing , no one was 
bit 3 10 Exhibit 16 are unpublished official record 

allowed :o participate in the buria ) the fect 
relating to the affairs of State and cannot be dis 

of the Muslims carrying the coffin were 
closed to the public and the banned organisation in 

chopped off by the security forces . This 
the intcrest of the security of the State . However, it 

propagancia had a very serious impaci on 
can be made available to the Tribunal if so desired . 

the listeners ( At that time there was a cur 

few in Srinagar because of apprehenderi 
The material available with the Intelligence 

violence in funeral procession ) . 
Bureau is made available to other agencies of the 
Government from time to time and was available to 

Para 7 : " Sir : ;ul Hassan Amcer Jeih cridorsed 
the Ministry of Home Hair prior to issue of the 

the speech of S . O . R . Jlius regarding the 
notification under the Act on 10 - 12 - 1992 . The 

situation in Kashmir and hc uvered that 
JEIH bung a communal and anti - pational organisa 

Kashmir cannot be kept in India and no 
tion which had bcep spreading communal disharmony 

one could stop its separation from India ." 
and disaffection is activities had been kept under 
observation by the l. B . sinc : its inception . 113 

Para 10 : " ATSwering a question about the 
members and office bearers had been doing LD 

possible adverse fall out of the secession of 
lawful activities and forming unlawful associations 

Kashinir upon Indian Muslims Sirajul 
within the meaning of section 2 ( f ) & ( 8 ) of the 

Hassan rytorted ihat the lifc and property 
Act. This had alsс been regarded as a communal 

of the Musiims in India were not safe withi 
organisation and was being dealt with under the 

out that also what piore could happen to 
normal laws of thx land till the events of Decem 

them ?" 
ber 6 , 1992, when the country was faced with the 
worst communal vois since partition . In the face of 

Para 14 : " The slaiu Vice Chancellor of kash 
this cxtraordinary situation the Government felt the 

mir University was a Qafi : as he had pre 
need to dial with some of the apex communal us 

pared the materini against Musilins perso 
ganisations under the special provisions of the law . 

pal law and they expressed happiness over 
Thc JEIH was con amongst the organisations 

his niurder. " 
Selected for this action . 

The above sta :ements clearly constitute unlawful 
The Iribunal may observe here that if relevant activity within the meaning of sociion 2 (f ) & ( g ) of 
paragraphs of the resume filed on behalf of the Union thc Act and consiit:1: oficices under Section 153 - A 
of India are highlighted at this stage it would be (a ) and ( b ) 153 - 3 (a ), (b ) and ( c ) of the I C . 
convenient to appreciate the matter in hand particule 
larly in the light of the grounds refeued to in the These statements are intended to support the 
notification as to how JEIH promoted hatrod ill will cluini to bring about the secession of the part of terri 
religious disharmony jeopardising the sovereignty tory of India (Kashinir ) . This also incites the Moha 
and territorial integrity of the country besides the nimadans to bring about cession or secession of Kaslı 
fuelings of enmity between the Muslims and Hindusi nir . The statciments also disclaim question , disrupt 
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or ir any case are intended to disrupt the sovereignty 

of the Constitution of India . As far as first part of 
and territorial integrity of India . 

the argument is concerned nothing has been brought 

on record or suggested that against the members of 
The statements promote or at any raic attempt JEIH who arc alleged to have delivered inflamma 
to promote on grounds of religion disharinony and 

tory and anti national speeches in the course of 
feclings of enmity between the Muslims and the 

micetings held on 27- 5 - 1990 at Delli and 1 - 8 - 1991 
Hindus and also are prejudicial to the maintenance 

at Malarkotla ( Sanurvor ) the association JEIH had 
of barmony between different religious groups. They ever taken any action dis -membering then : fro :n thc 
can disturb or are likely to disturb the public tran association . Here the Tribunal may observe that 
quality which is an offence within the mcaning of Sec 

not only the members of the association but its top 
tion 153 - A (a ) and (b ) of the I. P .C . In the samc 

office -bearers like President, Secretary , Treasurer ctc . 
ruanner the imputations are offences within the meani 

whose presence is admitted by ihe JEIH participated 
ing of section 153- 4 and 153 -B (a ) , ( b ) and (c ) and expressed their views in those mectings . Thus 
of the I.P . C . 

it cannot be said that the vicw expressed hy those 

cffice -bearers are in their individual capacity but 
Learned counsel Mr. Soli J. Scrabji appearing for the law safely presu : ules that the statements delivered 
the JEH veheme! !! y contended that the grounds by thesc important ofhcc bearers of the JEH was 
narrated in the notification dated 10 - 12 - 1992 lack the opinion of the organisation JFJH and hence the 
proximity in time between the grounds alleged and 

submission made ly the leuncd counsel in this rc 
ily action taken i. . in short tu say that in the notifi gard is hereby repelled . 
cation instances of 271 May , 1990 and 1 - 8 - 1991 
have been mentioned but clic action is being taken on Now coming to the second part of the submission 
10 - 12 - 1992 under the provisions of the Act. This rclating to the fundanental rights guaranteed puidur 
position has been clarificd by Shri N . C . Padhi in Article 19 ( 1 ) , ( a ) , (b ) , ( c ) , it was argued that 
his affidavit itsclf stating that by collecting necessary the JEIH has been given liberty to freedom of 
information through 1. B . agencies the Ell had speech and expression to assemble peacefully with 
been kept under observation about unlawful activitics out arms or to form association or union and there 
of its members and office bearers and considering fore imposing restriction contempla ed under section 
those activities the JELII was regarded as a commu ,3 of thc Act wouli amount to infringeinent of 
nul organisation and thus was being dealt with under fundamental rights . 
normal laws of the land but the moment Babri Mas 

This argument advanced by Mr. Soli J. Sorabji 
jid incident took place on 6 - 12 - 1992 and the 

has also no force in as much as none of the funda 
country started tacing with worst coinmunal riots for 
which instances of death tolls have also been given 

mental rights guaranteed under this Article is an ab 

solute right . Each of the sub - clauscs ( a ) (b ) ( c ) in 
the Union of India thought it fit to deal with this 

clause ( 1 ) of Article 19 of the Constitution of India 
association JEIH with special provisions of law and 

is saddled with the restrictive provisions chacted in 
therefore action under the Act was initiated by issu 
ing the notification dated 10 - 12 - 1992 . Having re 

clauses ( 2 ) , ( 3 ) and ( 4 ) of this Article 19 . Hence in 

determining the extent of a right guaranteed in any 
gard to the instances narratel in the affidavit of Sri 
N . C . Padhi and its Annexures in the opinion of this 

of the sub - clauses of clause ( 1 ) particular sub - clause 

must be taken alongwith the corresponding provisions 
Tribunal the submission of the learned counsel that 
there is no proximity in time between the grounds 

in clauses ( 2 ) , ( 3 ) and (4 ) of this Article 19 . In this 

regard it may also be observed that the importance 
alleged and the action taken is of no avail and the 
nexus between the two has amply been established 

on frecdom of speech and expression guaranteed by 
by the Union of India beyond reasonable doubt as 

this Article cannot be over estimated bccauscc it 

lies at the foundation of all democratic Governments . 
Is apparent from the record . 

At this stage , it would be appropriate to note here 
During the course of his submissions Mr. Soli J . 

that in M ./s. Laxmi Khandsari Vs . State of U . P . 
Sorabji also argued about infringement of the right 

(AIR 1981 SC 873 ) and other long line decisions of 
to speech and expression which are guaranteed under the Apex Court it is well settled that : 
Article 19 of the Constitution of Jodia . According 
to the learned counsel whatever grounds have becil 

" It is abundantly clear that fundamental rights 
alleged against the JEIH or statements auributed to 

enshrined in Part II of the Constitution 
its offico bearers or members the same way bc their 

arc neither absolute nor unlimited but arc 
individual opinion and since the JEIH is an organisa 

subject to the rcasonable restrictions which 
tion having many meinbers , different vicws orc bound 

may be imposed by the Stato il public 
to be there on a particuar subject, therefore, assun 

interest under clauses ( 2 ) to ( 6 ) of Article 
ing though not admitting that one or two members 

19 . As to what are the rcasonable restric 
0 ? JEIH made any such statement as alleged by the 

tions naturally depend on the nature and 
Government, the JEIH as a whole is liot liable to 

circumstances of the case character of the 
he declared as an unlawful organisation under the 

statute object which ii socks to serve exist 
provisions of the Act depriving it from its fundamen 

ing circumstances extent of evils sought to 
tal right to speech and expression . 

be remedied as also naturc of restrain or 

restrictions placed on the riglits of the 
The submission made by the learned counsel is 

citizen . " 
devoid of substance on bo :h counts i.c . considering 
the factual aspect as well as itgal position in relation This being the legal position indeed reasonable 
to fundamental rights guarantecd under Article 19 restrictions in cxercisc of the fundamental rights 
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under clauses (a ), ( ! ) and ( c ) can certainly be im religion no individual or association here in the ins 
posed under sub - clauscs (? ) , ( 3 ) and ( 4 ) of this tant case the JEIH be permitted to use it for anti 
Article 19 by the State and that is why Unlawful national activities taking shelter of Article 19 (I) (A ) 
Activities Prevention Act, 1967 is enacted for this ( h ) & (c ) of the Constitution of India . 
very purpose covering clauses ( 2 ) to (4 ) of the Arti 
cle that if any person either in his individual capacity 

Mr. Soli J. Sorabji, learned counsel appearing for 
or in its organisational capacity in the instant case JEIH while strongly relying on the dictum laid down 
the JEIH ) is found crossing the limits imposed by in Kedarnath Vs. State of Bihar (AJ. R 1962 SC 955 ) 
the Article itself the same can be covered and brought contended that provisions of section 2 (f) & ( g ) of 
within the purview of the Act and be dealt with ac the Act should not be literally construed but should 
cordingly . Therefore the submission of the leamed be construed in such a manner that an element of 
counsel in this regard is also of no help to him , incitement of violence should be read into the pro 

visions . 
Mr. Soli J. Sorabji learned counse ) for JEIH , 
though not elaborately but in bricf tried to throw Here it may be observed that in that case Hon ble 
light on Secularism contending that the India being the Supreme Court while considering the constitu 
a Secular country its citizens have every right to pro tional validity of Section 124 A of the IPC held 
pagate their religion . Any curtailme it in the right Section 124 - A to be constitutional after considering 
of religion firther amounts to infringement of funda pros and cons of the said provision . 
mental rights guaranteed under Article 25 and 26 
of the Consitution of India . 

It may also be observed here that where the 

Tribunal is creature of a statute it has got no juris 
The submission bas no two opinion. No doubt diction to go through the constitutional validity or 
secularism is an essence of our democratic system but vires of any provision of law . It is only within the 
under the garh of secularism or taking advantage of ambit of Article 226 of the Constitution of India to 
Article 19 ( 1 ) ( a ) ( b ) (c ) no one is permitted to consider the sanie . This Tribunal has already discussed 
jeopardise and endanger the integrity sovereignty and this aspect here - in hefore and thus no useful purpose 
security of India by expressing anținotional views as would be served in repeating the same argument time 
is alleged by the Government against the JEIH . 

and again . 
At this stage , it is useful to refer the statement of 
great Philosopher Dr. Radhakrishnan which has been 

However, since much emphasis was given to 
quoted by Hon ble Mr. Justice A M . Ahmadi in a 

Kedarnath s case ( supra ) by Mr. Soli J. Sorabji it is 
recent celebrated judgment in S .R . Bommai & others 

appropriate to deal with the provisions of section 
Vs . Unicn of India & CheeS JT 1994 ( 2 ) SC 215 : 

124A IPC little more . Section 124A IPC deals with 

the offence against the Government established by 
" When India is said to be a secular State it doey 

law whereas Section 2 (f) & 2 ( g ) of the Act deals with 
not mean that we reject reality of an unseen 

the sovereignty and territorial integrity of India, In 
spirit or the relevance of religion to life or 

a democratic system one may certainly challenge and 
that we exalt irreligion . It does not mean 

criticise the view and policies of the Government, 
that Secularism itself becomes a positive 

but nobody can be permitted to question and challenge 
religion or that the State assumes divine pre 

Sovereignty and territorial integrity of India . The pre 
rogatives. The US faith in the Supreme is amble of Unlawful Activitics Prevention Act 1967, 
the casic rople of the Indian tradition 

iſ gone into it makes it clear that the Act was enacted 
the Indian State will not identify itself with 

only with a view to deal with the activities directed 
or be contiolled by any particular religion . against integrity 211.1 Viivignty of India , Thus the 
We hold that no one religion should be given submission made by Sri Soli !. Sorabji in this regard 
preferential status, or unique distinction , that is of no avail. 
no one religion should be accorded special 
privileges in national life or intemational In AR 1962 SC page 955 , one Mr Kedarnath had 
relations for that would be a violation of 

made a speech the charges of which are reproduced 
the basic principles of democracy and con in the charge sheet in paragraph of the judgment. 
trary to the best interests of religion and 

He was convicted by the trial court , the appeal was 
government. This view of religious impartia dismissed and the Supreme Court also dismissed the 
lity of comprehension and forhearanco has 

SLP though it decided the constitutional question . In 
a prophetic role to play within the national 

that case the question related to the criticism of the 
and international life . No group of citizens Government and its policy . Here the matter pertains 
shall arrogate to itself rights and privileges 

to sovereignty and integrity of India , 
which it denies to others . No person should 
suffer any form of disability or discrimina 
tion because of his religion but all like 

Lastly Mr Soli J , Scratii contended that since first 
should be free to share to the fullest degree 

two grounds mentioned in the notification in question 
in the common life . This is the basic prin 

have already been held to be obviously stale by the 
ciple involved in the separation of Church 

anex Court in Writ Petition No. 40 of 1993 and 
and State." 

Civil Appcal No. 1736 of 1993 hence there was 

no sufficient material before the Central Government 
Thus , under the gub of Article 25 & 26 of this constituting basis for forming opinion to declare the 
Constitution of India i. c. the right to freedom of 

JEJH unlawful association . 
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Suffice it to say, no doub : their Lordships of the of harmony and by imputations, assertions , prejudicial 
upex couii observed that first two grounds are abil 10 national integrations, considering entacinaterial 
ously stale. But here it has to be kept in mind that available on the record including Resume, Evlibils , 
the challenge in afor vaid writ petition and civil appeal Annexures . Alidavits and Statements of witnesses 
was restricted to the exercise of the powers under the produced by the parties and considering the arguments 
proviso to sub - section (3 ) of Section 3 , therefore , those advanced by the learned couosel for the partics this 
grounds may be stale to : the purposes of exercising Tribunal finds in the enquiry that the Union of India 
powers under the proviso to sub -section (3 ) of Section proved beyond reasonable doubt that Sri Siraju ! Hasan , 
3 i.e . for the immediacy of the ban but by virtue of Amir of JEIH declared in the meeting held at Delhi 
that itself thosc zrounds cannot be stale for the pur on 27-5 - 1990 that separaron of Kashmir from India 
poses of exercising powers uncler sub -section ( 1 ) of was inevitable and that Sri Abdul Aziz Naib Amir of 
Section 3 . 

JEIH observed in the inceting held at Malerkotla on 

1 - 8 -1991 that the Government of India should hold , 
Thus in the considered opinion of the Tribunal first plebiscite on Kaslimir and that the JEJH has been 
two grounds are not sta c as alleged , for the exercise disclaiming and questioning the sovereignty and terri 
of powers under sub -section ( 1 ) of Section 3 of the torial integrity of India . 
Act and there was sufficient ma crial before the Cen 
tral Government to form the opinion that circumstan 
ces exist which render it necessary for the Government 

Therefore, in view of the premises aforesaid the 
to declare the JEIH to be unlawful association and 

Tribunal decides that there is sufficient cause for 
there were sufficient reasons for such declaration . 

declaring the JEIH to be unlawful association and 

accordingly in exercise of powers conferred by sub 
Besides this the apex Court itself vide its final order section 3 of Section 4 of the Act this Tribunal hereby 
da ed 18 - 3 -1994 in aforesaid coise heid as wder : 

confirms. the Notification No . S . O . 898 ( E ) dated 

10 - 12 - 1992 referred to it except the part of the Noti 
" We express no opinion on the validity of the 

fication which has been struck down by the Supreme 
rest of ihe notification which is the subject 

Court of India . The consequences would follow in 
matter of adj: dication before the Tribunal." 

accordance with the law 
Chus the submission of learned counsel for JFIH 

( $ d . / ) 
is repelled accordingly . 

(B . M . LAL ) 

CHAIRMAN 
Before concluding the enquiry it would not be out 

UNLAWFUL ACTIVITIES 
of place to mention here that since categorical find 

(PREVENTION ) TRIBUNAL 
ings have already becri recorded by the Tribunal at 
appropriate places above while discussing the oral and NEW DELHI 
documentary cvidence adduced by the respective 
parties and while considering the rival contentions 

Dated : April 11th 1994 
raised by the learned for the parties hence no useful 

Certified to be truc copy 
purpose would be served by repeating the same in 

( S . ) S . B . VOHRA , 
detail again and again . 

Registrar 11 - 7 - 1994 
Thus concluding the enquiry keeping in mind the 

The Unlawful Activities 
aim and object of the Act that it has been enacted for 

(Prevention ) Tribunal, 
dealing with activities directed against the integrity 

Re: ; J. E . I. H . 
and sovereignty of India by promoting enmity between 

Room No. 106 High Court of Delhi 
different groups on the grounds of religion , race , langu 
age, etc and by doing acts prejudicial to maintenance 

New Delhi. 


